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INTRODUCTION 
Statement of problem 
The purpose of this study is to review the literature of the past 
twenty years as it relates to tort liability of school districts, boards 
of education, and teachers, with special emphasis on the field of physi-
cal education and related activities such as intramurals and inter-
scholastic competition. 
Recent legislation passed by the l!ta.h legislature is cited. In 
certain instances this will be contrasted with older laws and practices 
which still prevail in a good number of states. 
Definition of terms 
Actionable negligence: Is where there is not only a lack of care 
but a breach of duty to the injured person. 
Contributory negligence: Is conduct on the part of the injured 
person which contributes to the injury of that person . 
In loco parenti s: Is used by courts to define the legal relation-
s hip between pupils and educators where the teacher acts in the stead of 
the parent in administering corporal punishment. 
Legal precedent: Is set when a case is decided. Such cases become 
legal recommendations in the future. 
Liability: ls the state of being liable for personal injuries caused 
through the defendant 1 s negligence or through intentional harm. 
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Malfeasanc e : Is the wrongful performance of an act which the doer 
has no right to perform . 
Misfeasance : Is the performance of an act which lawfully could be 
done , but which was done in an improper manner, 
Negligence : Is fai lure to observe and exercise that degree of or-
dinary care , precau tion and vigilance which the circumstan es demand . 
Non-feasa.nce: Is the omission to perform a required duty. 
Nuisance : Is basically an intenti on al or negligent interference 
with the interest o an individual in th e use or enjoyment of land. 
Omission : Is neglecting to perform a req uired duty . 
Proximate cause : Is the direct or immediate cause of the injury. 
Tort : Is allegal wrong committed upon the person, reputation, or 
property on another, independent of contra.ct . 
In this modern, complex, fast moving world the values of men are 
constantly changing. Just a few years ago a person seldom read of law 
suits involving public agencies , school teachers and the like. Nowadays 
if an individu a l i s injured as a result of someone's negligence it is 
very probable that the wronged person may want to sue to recover for 
the loss of earning power , medical and hospital costs, and damages . 
As a matter of fact 1 the educational field is beginning to feel the 
impact of this philosphy as scho o l districts and employees are being 
named as defendents in numerous cases throughout the United States. 
Educators have had to tak e a serious look at many of the areas 
where there was a possibilicy of injury, th a c for years slipped by 
unnoticed or at least unchanged . This writer feels that such a lacka-
daisical attitude was fostered in part by governmental agencies' immunity. 
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Traditionally, governmental agencies have been considered immune 
from suit as a result of the "Divine Right of Kings" concept. In other 
words, the king could do no wr ong -- therefore , how co uld he be sued? 
But , times have changed and some state legislatures have re-written 
the law . For example, si nce J ul y 1, 1966, school boards as well as 
other instrumentaliti es of the state of Utah are subject to legal suits 
for certain neglig ent acts. 
Robert R. Hamilton advocated a change some years ago when he said : 
The tort liability la ws applicabl e to districts, and 
to individuals responsible for the school program, are 
obsolete and cannot be defended in a modern society. It is 
unfair to everyone concerned to attempt to operate a 1951 
"Cadillac" educational program under Model "T" tort lia-
bility laws . ( 11 , p . 3) 
While this shifting ideology may hav e a far-reaching effect on 
school operations, the personnel assigned to them pla y the same role 
that they have played for the past hal f century. It simply means that 
teachers must use good common sense, and good judgment, which underlies 
the avoidance of civil tort liability, and is the key to the prevention 
of school tragedies. 
Hillard J. Trubitt recently made the following comme nt : 
It is certainly an age in which people have become 
extremely litigious , whatev er the reason one may ascribe 
for this, the fact remains that the incidence of negli-
gence suits is markedly inc reasi ng. Individual cases 
appearing in courts of law require discrete "yes" and "no" 
answers to questions of liability. (26, p. 28) 
The law of teacher liability for negligence is complex and con-
fused. The cardinal rule to remember is that a teacher is liable in 
tort if a pupil is injured as a result of teacher negligence, the 
negligence being equal regardless of whether the failure was by omission 
or commission. 
CONDITIONS OF TORT LIABILITY 
A tort is a legal wrong committed upon the person, reputation, or 
property of another independent of contract . It may include assault, 
battery, false imprisonment, invasion of property rights and deceit. 
Liability simply stated is legal responsibility . 
It is well understood that for many years public agencies have 
usually been considered liable for torts. School personnel, on the 
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other hand, have at times hidden behind the skirts of the school district 
which has enjoyed immunity. It is important to know that regardless of 
what the state law says, you, personally--whether you are a teacher, 
principal or school janitor--can be held r esponsible for damages result-
ing from a school-related pupil injury. Why , you ask? Because one of 
the oldest principles of law is that every man must always act (or use 
what he controls) so as not to injur e another (18). 
To clarify a point , it should be pointed out that there is no 
immunity related to a particular position or office . Each person is 
liable for his own negligence. But merely because an accident takes 
place does not mean that someon e has been negligent and will pay a 
judgment (23) . 
In defining school liability, the court reviewed the history of the 
litigation in the field of tort liability (7, p . 104), noting--that as 
time passes, "it becomes increasingly more difficult to differentiate 
between what was historically a governmental function and what was 
claimed to be such until the ever-increasing services assumed by the 
sovereignity and its political subdivisions." 
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The legal attitude with respect to tort liability in general has 
undergone considerable change in the last century, more particularly in 
the last half of the century. Perhaps the reason for changing the law 
is a result of more and more activities that are being conducted in 
schools and away from schools which jeopardize the safety of pupils . 
Intentional torts 
In the great majority of states, the legal right of the teacher 
to inflict reasonable corporal punishment is clear. The courts have 
said that the teacher is within reasonabl e bounds , the substitute for 
the parent, exercising authority delegated to the teacher, and under 
such authority may inflict corporal punishment on the pupil. However, 
any immunity that the teacher might enjoy does not extend to injury which 
is caused through willful acts or negligence. 
It is said that mer e, excessive or severe punishment on the part of 
the teacher does not constitute a crime unless it is of such a nature 
as to produce or threaten lasting or permanent injury, or unless the 
state is of such a nature as to produce or threaten lasting or per-
manent injury, or unless the state has shown that it was administered 
with spite, hatred or revenge, or the teacher had inflicted punishment 
wantonly without just excuse or cause (13) . 
Since the teacher must obviously be vested with the right to give 
orders he must, as a concomitant of the power , have sanctions to enforce 
them. But the e nforcement must not be done with malice . From a purely 
legal point of view, even in states in which corporal punishment is per-
mitted , a teacher who resorts to it assumes substantial legal risks. 
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Negligent acts 
Children do not voluntarily subject themselves to hazards . As 
subjects of the state and under statutory law they are compelled to 
attend school, to abide by the rules and regulations thereo f, and to 
eng age in certain prescribed activities . In so doing it seems justified 
that they be protected by school officials and employees. In the event 
they do sustain injuries due to negligence of those in whose care and 
supervision they are entrusted , it seems equally just that they are 
entitled to recover damages for their injuries (1). 
Negligence has been defined as failure to observe and exercise 
that degree of ordinary care, precaution and vigilance which the circum-
stances demand. It is a fact that individu a ls who are guilty of neg-
ligence are afforded no protection under state immunity laws. A teacher 
who carelessly fails to instruct or supervise a student in the safe pro-
cedur e of tumbling , for ex ample, may be fou nd liable if the student 
should suffer an injury in consequence of his improper methods used . A 
principal who makes no effort to have defective playground equipme nt 
repaired may be burdened with liability if a child should be injured 
because of the defect. 
Before a school employee can be held liable for an injury sustained 
by a pupil, there must be sufficient evidence that the alleged negligence 
is the proximate cause of the injury , 
Trubitt (26) classifies negligence into the following broad cate-
gories : 
1. Anticipation of foreseeable risk to students . 
2. Reasonable steps to prevent those risks to students. 
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3. Warning and care addressed toward those risks that, for whatever 
reasons, cannot be readjusted or averted, 
4. A duty to aid the injured . 
5. A duty not to increase the severity of injury . 
The authority of the public school over its pupils is usually ex-
tended to include supervision of the pupil from the time he leaves home 
to attend school until he returns home . This being the case, teachers 
instructing children of different age groups must realize that they 
do not all comprehend instructions or responsibility in the same degree . 
Regardi ng the student, there is no magic for mula for determining the 
"age of reason." Determinant factors are chronological age, student 
background, mental capacity and physical capacity to get into and out 
of danger . Activities require an analytical review of their factors to 
determine inherent dangers and probability of injury. 
Arguments that students assume some risk when they engage in 
athletics, for example, while legall y sound, are conditioned by the 
premise that adult supervision of the activity will minimize the risk 
they are being asked to assume (26). 
Negligence is a question of tort . As a question of fact, it is 
determined by the jury, not the judge. Therefore, whether or not a 
teacher or a school board has been negligent is a matter which, in the 
final analysis, is determined by laymen, not by professional peers (23). 
The best protection from liability which a teacher has lies in the use 
of extreme care in all cases in which it is possible for pupil injury 
to occur (14). 
INDIVIDUAL LIABILITY OF OFFICERS AND 
EMPLOYEES OF STATE AGENCIES 
Individual liability 
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It should be understood that everyone, regardless of his position, 
is liable for his own torts. While teachers enjoy a measure of immunity 
from liability for reasonable punishment of pupils, there are more lia-
bility suits for damages resulting from pupil injury brought personally 
against teachers than others of the professional school staff (1). 
Hamilton and Mort indicate that school board members may be held 
individually liable for failure to perform ministerial duties required 
by statute . They state that in the commission of a tort the board of 
education is n ot representing the district. The reasoning is that there 
is never any authority in the board to commit a tort and when it does so 
the act is ultra vires, that is, outside its legal powers, and cannot 
bind the district . Hence , the acts are considered those of individual 
members of the board and not those of the board as such (14). 
Regardless of who is involved , to succeed any cause of action in 
tort involves proof of four essential elements, they are: 
1. That th e defendant owed a duty to avoid unreasonable risks 
to others. 
2. That the defendent failed to observe that duty. 
3. That failure to observe that duty caused (in the specialized 
legal sense of that verb) the damages which occurred. 
4 . That damage in fact occurred to plaintiff together with proof of 
the nature and probable extent of the damage (3). 
School district liability 
School districts may be liable as a result of a court action, a 
statute expressly making it liable, or through their own concent to 
accept liability . The mere existen ce of a statute providing that a 
school district may sue and be sued does no t overcome the common-law 
immunity . A state l eg islature may, of course , abrogate the common-law 
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immunity of school districts for accidents growing out of the negligence 
of their officers or employees, but it must do so in clear and express 
terms (20). 
Garber has noted that in states where governmental immunity has 
been abrogated, the courts will accept a tort action against the school 
district based upon an injur y caused by the negligence of the board of 
education itself, collectively or its agents or employees . In other 
instances th e courts have avoided application of the governmental immun-
ity rule. One theoretical exception is that a school board is liable if 
the injury resulted from an active wrong-doing, as opposed to mere negli-
gence . Active wrong-doing is akin to an intentional tort; although 
alleged on occasion, no case ha s been found where the court accepted the 
allegation (6) . 
The law as it pertains to school districts of Utah is as follows: 
The board of education of every school district shall 
be a body corporate under the na me of the "Board of Education 
of. . . School District" or ". . . city" as the case may be, and 
shall have an official seal conformable to such name, which 
shall be used by its clerk in authentication of all matters 
requiring it. Said boards in the name aforesa id may sue and 
be sued, and may tak e, hold , lease, sell and convey real and 
personal property as the interests of the school may require. 
(9, p . 578) 
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It is of interest to note that school districts may pose special 
problems because they act under the jurisdiction of both common law and 
statutory law. Statutory law consists of the statutes enacted by the 
legislatures of any soverign state. It is probable that in a state 
which by statute allows the school district to be sued, injured pupils 
and their parents would be less likely to bring suit against individual 
teachers. This is not in any way to be construed that teachers are 
relieved of their responsibilities by statute (4). 
Governmental immunity 
The rule is well established that school districts are not liable 
for the negligence of their officers, agents or servants while acting 
in a governmental capacity in the absence of a statute expressly im-
posing such liability. 
Immunity from liability is based on the theory that the state is 
sovereign and cannot be sued without its consent. One must remember 
that our legal and political history descended from absolute monarchs. 
The concept of the "Divine Right of Kings" came to us phrased as "The 
King can do no Wrong.'' Factually he could and often did do wrong; his 
ways were simply not remediable through the usual legal system by virtue 
of his position as fountainhead of the law (26) . 
Under the doctrine of respondent superior, private employers are 
vicariously liable in damages for injury innocently sustained by others 
as a result of the negligence of their employees who are performing 
duties in the course of and in the scope of their employment. This 
doctrine, however, does not apply to school districts (27). 
For years, prudent men have looked at the immunity rule with 
skepticism. How it came to be applied in the United States is one of the 
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mysteries of legal evolution, and some scholars seriously questi on the 
validity of the doctrine. 
Harry N. Rosenfield speaking out against the immunity rule stated: 
"To reason that the king can do no wrong" philosophy 
to justify their result is no t only archaic, but unfair 
and unjust. The present rule is completely inconsistent 
with all modern concepts of social responsibility. I hope 
serious considerati on will be given to the statutory eli-
minati on of governmental immunity for liability for school 
accidents. ('23, p. 13) 
The doctrine of immunity is, however, subject to certain exceptions. 
It is said that governmental ag encies exist in dual capacity. In one, 
they exercise the right springing from sovereignty, and while pe rforming 
the duties pertaining thereto, their acts are political and governmental, 
in the performance of which the municipality is not liable for the acts 
or omissions of its office rs, agents or servants. In the other, they 
exe rcise a private, proprietary or corporate right with respect to their 
local or special interests and not as publ ic agencies, not di scretio nary 
or judicial, and for t or ts committed in the performance of such duties 
the municipalities are held to be only quasi-municipal corporations, the 
distinction between governmental and proprietary acts is applied to 
the acts of their officers as if the y were municipal corporations in 
the strict sense (14) . 
This writer has observed in the review of literature that courts 
are changing their thinking on the matter of immunity of school districts 
from liability for tort, or at least, they are becoming increasingly 
more critical of the doctrine of immunity . 
Beginning with the middle of the nineteenth century, several states 
passed legislation that would seem to have been intended to abrogate 
the governmental immunity of their school districts. 
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Modifications of governmental 
immunity law 
Over the past few years several states have made modifications in 
their state constitutions and statutes regarding school district immunity. 
Ruetter lists two modifications of the doctrine of school district 
immunity: 
1. One legislative approach, utilized in a few states, 
is to basically abrogate the doctrine. California and 
Washington have imposed tort liability on school districts 
directly by statutes. California makes no exceptions. In 
Washington, accidents involving play grounds, athletic 
apparatus, and manual training equipment are not covered 
by the law . 
2 . A second legislative approach is an abrogation in 
effect of that part of the immunity doctrine dealing with lia-
bility of a district for the negligence of employees. Statutes 
known as "save-harmless" laws are found in a few states. They 
provide that the employee will be "saved" by the district from 
"financial harm" resulting from a judgment for damages against 
him arising from his negligence while discharging his duties. 
( 2 1~ pp . 28-29) 
In 1959 the Illinois Supreme Court reversed the principle of 
"Common Law Immunity" and stripped the school district of immunity and 
now holds them subject to the same rule of liability as they do private 
corporations. 
California, about the same time, passed a policy which imposed 
specific liability. Policy Code 1623, as amended reads in part: 
"Provided that school authorities should be liable in 
the name of the district" for any judgment against the dis-
trict on account of injury to any pupil arising against the 
district because of the negligence of the district or its 
officers or employers, and they must pay any judgment for 
debts, liabilities, or damages out of school funds. '(8, p. 207) 
Utah, on the other hand, operated under governmental immunity until 
July 1, 1966, when a new law, (Utah Governmental Immunity Act) took 
effect. Under the new law school districts are specifically named as 
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"political subdivisions" and are now subject to claims brought against 
them. 
Just what impact the change in the law will have on school districts 
in Utah is not known at this time. However, it is logical to assume, 
and the writer would judge from the review of literature, that the number 
of court cases brought against school districts will increase. 
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PROTECTION OF SCHOOL EMPLOYEES 
Where state is not liable 
If the laws of a state allow a school district and its employees 
to be sued for torts, both should make provisions to protect themselves 
from l i ability. The best method of accomplishing this is by taking out 
liability insurance. It would be well to make sure that such insurance 
not only protects one from any judgments that may be rendered against 
him, but that it also covers any costs involved in litigation. 
Utah law requires school districts to be covered by insurance, 
and, also makes i t possible for school districts to insure any or all 
of its employees against individual liability for injury or damage 
committed in the scope of employment regardless of whether or not said 
entity is immune from suit (Utah Code 63-30-34). 
Hatch recommends that school districts insure officers and employees 
against their own negligent acts and intentional torts in a comprehensive 
general liability policy (15). 
Teachers and other school employees are not cloaked with the dis-
tricts' immunity from liability. As a result they are liable to pupils 
who are injured as a result of teacher negligence. 
Save harmless laws 
While some states have been doing away with the governmental immun-
ity law, others have adopted statutes in keeping with the modern trend 
toward eliminating the harsh effects of the doctrine that school districts 
are not liable for their torts or for the torts of their agents. 
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At least four states--Connecticut, New Jersey, New York and Wyo-
ming--have enacted so-called "save harmless" statutes for the protec-
tion of teachers. These laws require or permit districts to pay judg-
ments recovered against teachers . They also require or permit districts 
to defend teachers in suits against them for damages caused by their 
negligent acts while in the course of their teaching duties (12). 
Hamilton states: 
Laws imposing tort liability on individuals responsible 
for the school program are absolute and cannot be defended 
in a modern society. Districts should be required to protect 
their teachers and cover them with appropriate insurance. 
"Save Harmless" statutes should be mandatory in nature; not 
merely permissive. (12 ; p. 23) 
It could be deducted that where the purpose of the "save-harmless" 
statute is to transfer the burden of paying possible damages from the 
school board employee to the taxpayers, no direct liabil i ty i s thereby 
imposed on the board to the third-party injured person (22). 
This should not be construed with the "save-harmless" statute that 
provides only for indemnification from loss, where the board is liable, 
if at all, only to reimburse its employees for actual losses thus sus-
tained (22). 
The "save-harmless" laws provide that the employees will be "saved" 
by the district from "financial harm" resulting from a judgment for 
damages against him arising from his negligence while discharging his 
duties. However, the liability of a board employee must first be estab-
lished before a "save-harmless" statute can impose any liability on 
the board for reimbursement. 
Insurance of employees when 
district is immune 
16 
Lee 0. Garber, professor of Education, Pennsylvania University, 
discussed the problem of "protection against liability." He recognized 
two main types of protection: laws and insurance. He differentiated 
between protection for the school district and protection for the 
individual (5). 
A personal liability insurance policy is the most coITu~on means of 
safeguarding life earnings and protecting against the disaster of a large 
verdict. 
School districts that enjoy immunity under the law may wish to 
protect their employees by purchasing group liability insurance poli-
cies. The amount and extent of coverage would be left to the discre-
tion of the district unless otherwise specified in state law. 
PROTECTION OF SCHOOL DISTRICT WHERE 
DISTRICT IS LIABLE 
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Unless the district is made liable by statute, there is little 
need for the board to insure, and in some states there is no authoriza-
tion to do so. Some boards may wish to carry insurance on the chance 
the courts may someday change their thinking, which is a long chance at 
best. Others may consider insurance as a way of meeting what appears 
to them to be moral obligation. Still others may think of insurance 
as a means of promoting good public relations in the community (5). 
Some twenty-two states require that liability insurance be carried 
for all publicall y owned school busses, and another twe nty-one permit 
their school boards to buy such insurance (24). 
Commercial insurance 
California school business officials generally believe they should 
purchase comprehensive insurance policies covering all of the district's 
potential losses . They also feel that such a policy should pay damages 
up to at least $1,000,000 for each occurrence. Moreover, coverage 
purchased should be revised periodically to keep it in line with current 
damage awards made in school district liability cases . The increasing 
costs of liability insurance has become a matter of concern for school 
districts. It would seem that the most important action districts might 
take to reduce the cost of insuring risks would be to establish an ade-
quate safety program which aims at reducing the number and severity of 
accidents that result in claims against them (16). 
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Under the provisions of the new Utah law any political subdivision 
of the state may create and maintain a reserve fund for the purpose of 
making payments of claims or for the purpose of purchasing liability 
insurance to protect the subdivision from any or all risks created 
by the law. A subdivision may also cooperate with other subdivisions 
making contributions to a reserve fund or for purchasing insurance (Utah 
Code 63-30-26). 
Utah law provides that insurance shall be purchased in minimum 
coverage of $100,000 for injury to one person, and $300,000 for injury 
to two or more persons each occurrence. Property damage insurance shall 
be in the amount of not less than $50,000 (Utah Code 63-30-29) (15). 
Hatch recommends that school districts insure for the minimum 
amounts required by law, because the law provides that no judgment shall 
be rendered against a governmental entity for exemplary or punitive 
damages. Purchasing additional insurance only costs more and perhaps 
encourages claimants to ask for larger sums and courts to award larger 
payments (15). 
PHYSICAL EDUCATION AS A SPECIAL 
SOURCE OF LIABILITY 
Analysis of school accidents 
19 
A special study of accidents in the Los Angeles City School System 
revealed that at the junior and senior high school levels, the majority 
of accidents occurred in football, basketball, and baseball in that 
order. Football alone showed a frequency rate of 22.95 for the senior 
high boys and a 4.98 for junior high boys per 100,000 pupil days of 
attendance, the highest for any single activity (19). An analysis 
of accidents involving senior high school students is included in 
Table 1. 
At the junior high level 55 per cent of the accidents happened 
during the physical education periods. Intramurals and noon recess 
activities accounted for 36 per cent, 7 per cent occurred on play-
grounds after school, and 2 per cent in varsity sports. Contrasted is 
the senior high level where only 31 per cent occurred during class time, 
while inter-scholastic practice and inter-scholastic games accounted 
for 66 per cent of the accidents and 3 per cent occurred at lunch time 
or on the playgrounds after school (19). 
Jacobs points out that junior high school is the greatest source 
of liabilit y claims, and that boys outnumber girls two to one in the 
number of times the y were involved in accidents which later resulted in 
claims being filed against the district. This would indicate that 
those who supervise school activities should give more attention to 
boys' activities than to like activities of girls. 
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Table 1. Frequency rate and percentage of pupil accidents classified 
by location and grade level, Los Angeles City Schools, 1959-60 
(19) 
a 
Location 
Building 
Shops 
Grounds 
Physical Education 
Special activities 
To or from school 
Total 
F.R.a 
2.44 
1.44 
2.30 
26.15 
.12 
.61 
33.06 
Grade level 
senior high 
% 
7.39 
4.36 
6.97 
79.07 
.04 
1.82 
100 
Frequency rate is in t erms of number of accidents per 100,000 pupil 
days. 
The fact that junior high students are involved so often is not 
too surprising in view of certain facts. First and foremost, both boys 
and girls usually reach their fastest rate of growth during junior high 
school and early high school years. With this fast rate of growth 
comes an awkwardness in movement due to the lack of practice which the 
young adolescent has had with his new found muscular potential. Such 
awkwardness would naturally tend to make junior high pupils more acci-
dent prone than pupils of other age levels and, in turn, would result 
in a greater number of claims being filed (16). 
Providing adequate supervision 
Because a high percentage of accident claims list the cause as 
"inadequate supervision," school districts should make sure that all 
play areas and all school activities are adequately supervised. When 
parents surrender the custody of their children to school authorities, 
they are entitled to expect the school people to exercise judgment and 
common sense to prevent avoidable injury. 
Studies reveal that the following areas should receive the most 
careful supervision : 
Junior high school--failure to heed safety rules in 
competitive games, especially football; mismatching of 
teams in terms of height and weight; aggressive acts of 
one to another; and running in halls and up and down 
stairs. 
High school--failure to heed rules in competitive 
games, performing gymnastic feats without using proper 
safety precauti ons , and aggressive acts towards one 
another . '( 16' , p. 234) 
It is a fact that there are more liability suits for damage 
resulting from pupil injury brought pers onally against t e ach ers than 
others of th e profes s i onal sch o ol staff. Ther e fore, teachers should 
be aware that f o otball, basketball, and baseball continue t o be the 
activities resultin g i n the most accidents to boys, whe reas volley-
ball, basketball, and softball are the activities that invol ved the 
girls in the major number of accidents (16) . 
Attenti on to the following areas would definitely aid in reduc-
ing the number of accidents, and possibl y cases of teacher liability 
for negligence: 
1. Assigning supervisors to required areas. 
2. Assigning an adequate number of supervisors to the activity. 
3. Assuring that supervisors are on duty at the prescribed time. 
4. Assuring that supervisors enforce safety regulations. 
5. Assuring that supervisors stop games and other activities 
known to be dangerous (15). 
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Playground supervision 
It is the duty of the school authorities to supervise at all t imes 
the conduct of children on the school grounds and to enforce those 
regulations necessary for their protection. Common sense dictates the 
necessity of supervision particularly on the playgrounds . 
The majority of the claims of negligence will likely concern those 
areas where the most accidentsoccur . Grounds and buildings contributed 
a high percentage of the claims. A study of 1922 claims filed against 
four large California school districts substantiates the assumption. 
Grounds accounted for 57 per cent of th e claims while buildings re-
gistered 40 per cent. Only 3 per cent of the claims cam e from off 
school grounds (15). 
Activities carried on in various areas of the school grounds 
and buildings had a significantly high claim rate (15). Le ading the 
list was physical e ducation and recreation with 949 claims; about 50 
per cent of those submitted. Of this numb e r 38 per cent occurred on 
the playfield and almost half of the injuries r e sultin g in claims 
were caused by actions of other students (i.e . , tripping, assaulting, 
and throwing objects) . 
Physical education classes 
Physical education has been tagged as a potential problem area 
because there is so much activity and apparatus involved. 
It is much easier to charge a physical education teacher with neg-
ligence in providing inadequate instruction than it is to prove it to 
the satisfaction of the court. 
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Fahr indicates that negligence in physical education may arise 
from four sources. Perhaps foremost is failure to instruct students 
in the physical activity in which they are engaged. Often a novice is 
pitted against an experienced person that has never been shown how to 
execute the test safely, nor warned of its dangers; second, failure to 
supervise sports and the circumstances under which they are played; 
third, many cases show failure to use proper safety equipment such as 
mats in tumbling, or use of defective equipment which should have been 
discovered and repaired; fourth, many cases show liability where fail-
ure to take proper first aid steps aggravated an injury and led to 
unnecessary liability for the instructor (3). 
The data in Table 2 show the frequency of accidents that occurred 
in high school physical education in the Los Angeles City Schools from 
the years 1958-1960. 
There has been a misconception on the part of many physical educa-
tion teachers and administrators concerning "permission slips" to 
participate in athletics and relieve the school of any financial res-
ponsibility or obligation. Courts have ruled that a parent cannot 
legally waive the teacher's responsibility for his child. However, 
permission slips are a good means of advising the parents of activities 
that are a normal part of the class (17). 
Competitive athletics 
Of all areas discussed in this paper the area of competitive 
athletics is the most costly in terms of claims and money spent. The 
very nature of competitive athletics lends itself to law suits for 
tort liability. Conway feels that juries tend to place inflationary 
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Table 2. Location and grade level pupil accident summaries 1958-59 
compared with 1959-60 (19) 
Senior high 
Location 1958-59 1959-60 +/-
Apparatus 177 124 53-
Baseball 282 343 61+ 
Basketball 658 572 86-
Circle games 2 3 l+ 
Football 1799 1989 190+ 
Soccer 90 63 27-
Swimming 32 18 14-
Track and field events 357 327 30-
Volleyball 318 274 44-
Other organized games 171 280 109+ 
Total Physical Education 3886 3993 107+ 
Frequency rate 26. 76 26.15 
Average yearly enrollment 80,679 85,315 4634 
5. 7%+ 
values on injuries and lost hours. He further states that freshmen 
in an unfamiliar environment are apt to overlook the dangers in their 
new responsibilities and risks involved in their new privileges. Last 
but not least, people are more claim conscious at all levels. An 
injury now becomes a chance to acquire a bundle of money--large or 
small (2). 
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Evidence of the foregoing is prevalent in the case of Pirkle 
v. Oakdale, Union Grammar School District, City of Oakdale, 253 P 
(2d) 1 (Cal) 1953. In this instance a school district was ordered to 
pay damages in the amount of $325,000 for alleged negligence on the part 
of the athletic coach when a student was injured playing football and 
the injury left the boy a paraplegic . The amount was later reduced to 
$108,196 in order to keep the school in operation. 
In another football injury, a young man brought suit against the 
school board to recover damages in the amount of $25,000 for personal 
injuries suffered in a high school football game betwe e n Nyssa Oregon 
High School and the Vale High School . Louis Vendrell charged the 
district with negligence when he was tackled by two members of the 
Vale team. Amo ng other injuries he suffered a broken n eck which 
resulted in a paraplegia . The decision of the l ower court was appealed 
and under the particular circumstances existing in this case the school 
district was not negligent (17). 
Tener, referring to the coaches legal liabiliti es , says: 
Negligence won't be found if the conduct causing the 
harm wasn't able to be anticipated or controlled by the 
coach. Conversely, if negative conduct was fostered by 
his imprudence and failure to regulate conduct, a case can 
be successfully made against the coach. ( 25, p. 51) 
Athletic programs pose problems. Factors to be considered include: 
1. The physical capacity of the children . 
2. Their state of training, both as to condition and skill. 
3. The safety features of equipment. 
4. The concern for and removal of injured or apparently distressed 
children (26). 
It would be good for every coach to remember that parents do not 
send their children to school to be returned maimed because of the 
absence of proper supervision or the abandonment of supervision. 
26 
27 
SUMMARY AND CONCLUSIONS 
Summary 
The law is slowly but surely moving in the direction of protec-
ting the injured person by giving him access to insurance or school 
district funds. The old rule that the district is im.'11.une from lia-
bili ty is either abrogated, as in California, Washington and Utah, or 
is crumbling from the exceptions the courts are making to it. 
Robert R. Hamilton, a noted authority on school law, has for years 
felt that our present day tort laws were years behind our education 
system. However, where the state immunity laws still stand, the legis-
latures are providing substitutes that will remove i ts worse effects, 
and allow the injured person to sue the pers on who injured him, yet 
protect that person from crippling loss by insurance paid for out of 
public funds. By doing this education is moving a step closer to 
"paying its own way" in terms of the cost of accidents. 
In states where immunity laws still exist, the immunity of the 
districts for torts does not extend to employees of the district. 
Everyone, regardless of his position is liable for his own torts. 
Teachers enjoy a measure of immunity from liability for reasonable 
punishment of pupils, that immunity does not extend to injury which 
is caused through willful acts or negligence. 
The areas of greatest danger of liability of school personnel 
are exactly where one would expect to find them--in laboratories, 
manual arts shops, and in athletic and physical education activities. 
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However, they exist in the classroom as well and teachers may find them-
selves in legal danger by permitting "horse-play" in their classes. 
Physical education teachers should be especially alert to insure 
that proper safety precautions are being utilized and that adequate 
super v ision is given on skills and techniques involved in physical 
education activiti e s. 
Teachers, board members and bus drivers alike must be alert to 
the dangers that threaten the safety of childr en entrusted to their 
care. While the law does not require extr ao rdinary care, sometimes it 
seems only extreme precautions will insu re that liability will not be 
imposed . 
Teachers can protect themselves, their families and their life 
earnings by taking out liability insurance. Some sch ool districts pro-
vide group policies which can be purchas ed at a nominal cost, while 
others purchase th e insurance for all of its employees as a fringe 
benefit. This writer recommends that teachers should all be covered 
with liability insurance especially since th e change in the Utah law. 
Courts are reluctant to bar children from recovery on the grounds 
that their own negligence contributed to the happening of the accident. 
It is often said that minors are bound only to exercise the amount of 
care that a reasonably prudent child of the same sex, aptitude, and 
physical condition would exercise . 
Teachers are governed by common-law obligation, that every person 
must so act or use that which he controls as not to injure another. 
The law requires a teacher in any particular situation to exercise the 
care and prudence any reasonably prudent person would have exercised 
in the same situation. It is not necessary that a teacher be able to 
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foresee the exact nature of the injury, it is enough if any reasonably 
prudent person would have foreseen that some kind of injury might well 
result from the action being taken. 
Conclusions 
After studying the research material carefully, the writer is of 
the opinion that school accidents can be lessened through an organized 
and effective program instituted by the school district and with the 
full cooperative effort of the teachers and administrators concerned. 
Safety rules should be posted, peri odic safety instruction should 
be scheduled, and specific warnings should be made in special situations. 
Teachers should have a knowledge of the educational laws of the 
state in which they are teaching and what they might be held liable for. 
The application of the knowledge of legal liability will do more than 
avoid liability. It will stimulate precautionary measures to aid in 
the reduction of injuries to children, which are our greatest natural 
resource and are never to be considered expendable. 
Personal liability insurance is a protection to the teacher, and 
is a "must" unless the school district has a program set up to cover 
its employees. 
There are certain common conditions under which a teacher is likely 
to be considered negligent should an accident to a pupil occur. Para-
mount among these are: 
1. Improper or lack of supervision. 
2. Unsafe equipment. 
3. Lack of proper safety instruction. 
4. Lack of due care with reference to age, and maturity of the 
pupils . 
5. Poorly maintained buildings and grounds. 
6. Lack of insistance that proper safeguards be used. 
The question asked by the courts is: has the person exercised 
that degree of care which would be exercised by a reasonably prudent 
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man under the same circumstances? If one has fulfilled this requirement 
he is not negligent and will not be held liable. If he has not filled 
this requirement he will probably be guilty of negligence. 
Coaches and teachers of physical education should be especially 
aware of instructions given to the students, and make sure all safety 
precautions are observed by those taking part in the activity. Equip-
ment should be checked often for serviceability, and the teacher should 
be well informed about first aid techniques. Negligence will not be 
found if the conduct causing the harm wasn't able to be anticipated 
or controlled by the teacher. Conversely, if negative conduct was 
fostered by his imprudence and failure to regulate conduct, a case can 
be successfully made against the coach or teacher. 
Inasmuch as school authority over its pupils is ordinarily extended 
to include supervision of the pupil from the time he leaves home to 
attend school until he returns home, in terms of liability, the old 
adage, "An ounce of prevention is worth a pound of cure" is an excel,- · 
lent motto for all school personnel to live by. 
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